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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
RICHARD KEITH LUDAHL, 
Plaintiff-Appellant, 
-vs- Case No. 
15713 
DELMAR LARSON, Sheriff of 
Salt Lake County, State 
of Utah, 
Defendant-Respondent. 
BRIEF OF RESPONDENT 
STAEMENT OF THE NATURE OF THE CASE 
Appellant, Richard Keith Ludahl, was indicted on 
July 27, 1976, by the Linn County Grand Jury, Linn County, 
Oregon, with the charge of First Degree Burglary. Appellant 
subsequently fled Oregon and was later apprehended in Utah. 
After Oregon began extradition proceedings, the appellant 
filed a Petition for a Writ of Habeas Corpus in the Third 
Judicial District Court of Salt Lake County, State of Utah 
(R, 2, 3). 
DISPOSITION IN THE LOWER COURT 
On Feburary 2, 1978, before Honorable Peter F. 
Leary, Judge, in the Third Judicial District Court, in and 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
for Salt Lake County, State of Utah, appellant was affo;r:-
a hearing on his Petition for a Writ of Habeas Corpus (R.J 
After the matter was argued by counsel for appellant and 
respondent, the court denied appellant's petition (R.10, l], 
RELIEF SOUGHT ON APPEAL 
Respondent prays the Supreme Court to affirm the 
decision of the lower court. 
STATEMENT OF FACTS 
On July 27, 1976, appellant was indicted by the 
Linn County Grand Jury, Linn County, Oregon, with the 
offense of First Degree Burglary. Appellant was subseuqenL 
arraigned on the charge and released on a Security Rel~~ 
Agreement. He failed to appear for trial on September 29, 
1976, and on October 14, 1976, a bench warrant was issued 
for his arrest. On January 27, 1977, appellant was arrestt: 
in Salt Lake City, Utah, on an Oregon fugitive warrant. Hs 
was eventually arraigned on the warrant and then initiated 
proceedings for a Governor's hearing. 
On May 18, 1977, a Governor's hearing was heN 
before the Honorable Scott M. Matheson, Governor, State of 
Utah. Governor Matheson denied appellant's request to 
refuse extradition. 
-2-
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On November 18, 1977, appellant petitioned the 
lower court for a Writ of Habeas Corpus alleging that the 
documents accompanying Oregon's Extradition Warrant were 
insufficient (R.2,3). The lower court, finding Oregon's 
extradition request to be in full compliance with statute, 
denied appellant's request for habeas corpus relief (R.10,11). 
ARGUMENT 
POINT I 
THE TIUAL COURT PROPERLY DENIED APPELLANT'S 
PETITION FOR A WRIT OF HABEAS CORPUS BECAUSE THE 
EXTRADITION PAPERS PRESENTED BY OREGON FULLY COMPLIED 
WITH UTAH CODE ANN. § 77-56-3 (1953), THE UNIFORM EXTRADITION 
ACT. 
Appellant alleges that the trial court improperly 
denied his Petition for a Writ of Habeas Corpus because the 
documents contained within Oregon's extradition papers were 
not sufficient under Utah Code Ann. § 77-56-3 (1953). Section 
77-56-3, provides: 
"No demand for the extradition 
of a person charged with crime in 
another state shall be recognized by 
the governor unless in writing alleging, 
except in cases arising under section 
77-56-6, that the accused was present 
in the demanding state at the time of 
the commission of the alleged crime, 
and that thereafter he fled from the 
-3-
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state, and accompanied by a copy of 
an indictment found or by inforniillon 
supported by affidavit in the state 
having jurisdiction of the crime :Or 
by a copy of an affidavit made before 
a magistrate there, together with a 
copy of any warrant which was issued 
thereupon or by a copy of a judgment 
of conviction or of a sentence composed 
in execution, together with a statement 
by the executive authority of the 
demanding state that the person claim~ 
has escaped from confinement or has 
broken the terms of his bail, probation 
or parole. The indictment, information 
or affidavit made before the magistrate 
must substantially charge the person 
demanded with having committed a crime 
under the law of that state and the 
copy of indictment, information, 
affidavit, judgment of conviction or 
sentence must be authenticated by the 
executive authority making the demand." 
(Emphasis added.) 
Appellant alleges that the Oregon documents were 
insufficient in that there was no affidavit sworn to befors 
a magistrate. Appellant contends that an affidavit in 
support of an arrest warrant is essential in order to 
comply with the aforementioned statute. 
Respondent asserts that an affidvit in support 0' 
an arrest warrant is not essential in the instant case 
because Section 77-56-3 requires an indictment or an 
information supported by affidavit. The statute is writter 
in the disjunctive, clearly indicating that one or the othe 
is required, but not both. 35 C J S Extradition, § i 4ilL . . . ' 
pp. 408, 409, states: 
-4-
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"The requisition or demand for 
extradition must be accompanied 
by a copy of an instrument charging 
the person demanded with a crime in 
the demanding state which instrument 
may be either an indictment found or 
an affidavit made before a magistrate, 
and under the federal statutes, and 
state statutes with similar require-
ments, the one or the other of the 
two specified instruments must be 
produced, but both are not required." 
(Emphasis added.) 
Were the language of Section 77-56-3 in the 
conjunctive (i.e., "accompanied by a copy of an indictment 
found and by information supported by affidavit") it would 
clearly require Oregon to submit an affidavit in support of 
an arrest warrant even if it also included a copy of an 
indictment found. But such is not the case. 
Section 77-56-3 is written in the disjunctive 
(i.e., "or") and where a statute provides a copy of an 
indictment found it is not required to additionally produce 
an affidavit in support of an arrest warrant. McCoy v. 
~, 531 P.2d 375 (Colo. 1975); Brown v. State, 518 
P.2d 770 (Alaska 1974); People v. Jackson, 502 P.2d 1106 
(Colo. 1972); Sawyer v. State, 382 P.2d 1039 (Me. 1978). 
Section 77-56-3 is analogous to its federal counterpart, 
18 u.s.c.A. § 3182, which has also been interpreted as not 
requiring the presentation of both an affidavit and an 
-5-
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indictment to commence extradition proceedings. Kirkland 
--------.::.::: 
v. Preston, 385 F.2d 670 (1967); Bruzand v. Matthews, 
93 U.S. App. D.C. 47, 207 F.2d 25 (1963). 
The reasoning behind this rule is obvious. The 
language of the Fourth Amendment, that "no warrants shall 
issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing 
. the 
persons or things to be seized," applies to arrest as well 
as search warrants. Giordenello v. United States, 357 u.s. 
480 (1958). An arrest warrant is often based upon an 
affidavit made before a magistrate charging a person with 
a crime. If, from the affidavit, the magistrate is 
satisfied that the crime complained of has been committed 
and that there is probable cause to believe that the 
person charged has committed it, he will issue a warrant 
of arrest. Whiteley v. Warden of Wyoming Penitentiary, 
401 U.S. 560 (1971). But if the information contained 
within the affidavit does not amount to a finding of 
probable cause, in the view of the magistrate, a warrant 
of arrest cannot issue. Thus, a finding of probable cause 
is a necessary prerequisite to the issuance of an arrest 
warrant. Wong Sun v. United States, 371 U.S. 471 (196}). 
· follol':i However, where a warrant of arrest issues 
a grand jury indictment, there is no need for a supportin9 
affidavit because a grand jury indictment is a finding A 
-6-
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cause by the grand jury. Eathorne v. Nelson, 505 P.2d l 
(Colo. 1973); People v. Moreno, 491 P.2d 575 (Colo. 1971); 
Kirkland v. Preston, supra. The indictment purports 
probable cause; it embodies a grand jury's judgment that 
probable cause exists. People v. Jackson, supra; Henry 
v. McArthur, 122 Colo. 474, 223 P.2d 621 (1950). 
Therefore, where a warrant of arrest is based 
upon a grand jury indictment, no affidavit in support of 
the warrant is necessary, and the inclusion of such would 
only be surplusage, because a grand jury indictment 
embodies a finding of probable cause sufficient to support 
an arrest warrant. For this reason, Section 77-56-3 requires 
an affidavit or an indictment in support of a warrant of 
arrest, but it does not require both. Where one or the 
other is included within the extradition request, the 
documentation is legally sufficient. 
In the instant case, the Oregon rendition 
contained the indictment of the Linn County Grand Jury 
charging appellant with Burgarly of the First Degree. 
The papers also included a warrant for the arrest of 
appellant based upon an "accusatory instrument" and 
was signed by a Circuit Judge of Linn County. Thus, the 
Oregon papers containing both an indictument and arrest 
warrant, Section 77-56-3 was satisfied and the lower court 
properly denied appellant's Petition for a Writ of Habeas 
Corpus. 
-7-
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POINT II 
AN ORDER STAYING THE EXECU'rION OF THE GOVERNOP'S 
WARRANT DURING THE PENDENCY OF AN APPEAL WAS AVAILABLE 
TO APPETJLANT AND WOULD HAVE PREVENTED HIS RETURN TO OREGON 
DURING THE APPELLATE PERIOD. 
Appellant argues that he was denied his right to 
appeal because of the trial court's order that he be 
immediately returned to Oregon following its denial of 
his Petition for Writ of Habeas Corpus. Specifically, 
appellant contends that because of his impecuniosity he 
was not able to secure a supersedea bond as provided in 
Rule 7 3 (E) , Utah Rules of Civil Procedure, which he claims 
would have stayed the execution of judgment. 
Respondent asserts that appellant could have 
procured a stay of execution of the Governor's warrant 
during appeal and that his failure to do so before his 
return to Oregon waived his right to raise the claim that 
he was denied his right to appellate review. 
The Uniform Criminal Extradition Act was creat~ 
by Congress according to the provisions of the Constitution 
of the United States. Moreaux v. Ferrin, 98 Utah 450, 
100 P. 2d 560 (1940). The Act governs the surrender by one 
state to another of an individual accused or convicted 
of an offense outside of its own territory and within t~ 
territorial jurisdiction of the other, which demands the 
-8-
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bn 
35 c.,T.S., Extradition, § 2, p.381. The Act provides 
~at the validity of the demanding state's request may 
b~ tested within the asylum state by way of a Petition 
for Writ of Habeas Corpus. Utah Code Ann. § 77-56-10 
(1953). Although it has been held that habeas corpus 
is a criminal proceeding when the prisoner is detained 
under criminal process (Gleasen v. McPherson County, 
30 Kan. 53, 1 Pac. 384 (1883)), in Utah it has generally 
been styled a civil proceeding. Guglielmetti v. Turner, 
496 P.2d 261 (Utah 1972); Farrell v. Turner, 25 Utah 2d 
351, 482 P.2d 117 (1971). 
Following the denial of appellant's Petition 
for Writ of Habeas Corpus, appellant claims the court 
would not allow a stay of execution for even a few 
minutes in order for appellant's counsel to confer 
with appellant (Appellant's Brief, p.7). Furthermore, 
appellant claims that faced with that "difficulty there 
was no way for appellant, being indigent, to prevent 
the State of Oregon from coming to take him immediately. 
Oregon got him within 10 days. • • 
p. 7). 
(Appellant's Brief, 
Appellant's brief reveals that appellant had 
approximately ten days in which to take some action 
staying execution of the Governor's warrant. Respondent 
submits that appellant could have motioned the Utah Supreme 
Court to stay the execution of the Governor's warrant during 
-9-
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pendency of his appeal which would have prevented the 0f,.· 
authorities from taking him until after the Utah Suprenic 
Court had ruled on the merits of his appeal. RuJe 75(r), 
Utah Rules of Civil Procedure, provides for the filing of 
motions with the Utah Supreme Court. Had appellant 
motioned the Utah Supreme Court to stay the execution of 
the Governor's warrant and had such been granted, appelki: 
would not have been immediately returned to Oregon and 
would have remained in Utah during his appeal. 
Respondent further asserts that appellant's 
failure to take some action before his return to Oregon 
waives his right to complain now. Additionally,because 
of this failure, appellant's present appeal is render~ 
moot. Appellant is now in Oregon. He was neither charged 
with nor adjudged guilty of any crime in Utah, and Utah 
authorities have not pJ.aced a hold on appellant while he 
is in Oregon. Thus, there is no way to compel appellant's 
return to Utah; Utah has no jurisdiction over appellant 
since his return to Oregon. Even if this Court were to 
find some error in the extradition request or in the 
proceedings in the lower court, there would be no 
way to correct it which would provide appellant with any 
relief, for he is already in Oregon and under the juris-
diction of that state. 
-10-
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CONCLUSION 
Respondent asserts that the papers presented 
to the Governor of this State by the Governor of Oregon 
were proper and in full compliance with Utah Code Ann. 
§ 77-56-3 (1953). Furthermore, appellant could have 
stayed the execution of the Governor's warrant during 
appeal by a proper motion before the Utah Supreme Court 
and that his failure to do such waives his right to 
claim a denial of appellate review and renders this 
appeal moot. 
Respectfully submitted, 
ROBERT B. HANSEN 
Attorney General 
EARL F. DORIUS 
Assistant Attorney General 
Attorneys for Respondent 
-11-
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